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Attachment G

OPSCR

Department of Child Protection Services
Contracts and Department of Human
Services Contracts Useful in Establishing
and Operating DCPS for Fiscal Year 2019
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Attachment H

OPSCR

Updated Report of All Emergency Contracts
Reported to the Board for Fiscal Year 2019
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Attachment |

OPSCR
Staff Approvals for 2019
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Attachment J

Protest Appeals



LAW OFFICES OF
CAMPBELL DELONG, LLP

923 WASHINGTON AVENUE
P.O. BOX 1856
GREENVILLE, MISSISSIPP] 38702-1856
TELEPHONE: (662) 335-6011
MAIN FACSIMILE: (662) 334-6407
DIRECT FACSIMILE: (662) 335-6017

HAROLD H. MITCHELL, JR. E-MAIL: bhathaway@campbelidelongllpcon OF COUNSEL:

ROBERT N. WARRINGTON WEBSITE: www.camphelldelongllp com LAWRENCE D. WADE

P.SCOTT PHILLIPS J. WALKER STURDIVANT

R. BRITTAIN VIRDEN*

BRADLEY T. HATITAWAY* R

FRANK G. POWER ROY D, CAMPBELL, JR.

ALEXANDRA H. OGLESBY 1913-2000

BRITTANY BROOKS FRANKEL FRED C. DELONG, JR.
1931-1993

*ALSO ADMITTED IN ARKANSAS November 21, 2018

Via Hand Delivery and Email

Mississippi Department of Finance & Administration
Office of Purchasing, Travel & Fleet Management
Public Procurement Review Board

501 North West Street, Suite 1301

Woolfolk Building

Jackson, Mississippi 39201
Purchasing_and_Traveli@dlams.gov

RE:  West Rankin Utility Authority (the “Authority”) Wastewater Treatment
Facility Contract 1 — Wastewater Treatment Process
Selection of Manufacturer for Section 465363 — Vertical Loop Reactors

Honorable Board Members:

Pursuant to Sections 6.101(5)(a) and 6.204(1)(b) of the Mississippi Procurement
Manual (the “Procurement Manual”), please accept this letter as Evoqua Water Technologies LLC’s
(“Evoqua’s™) appeal of the Authority’s denial of Evoqua’s October 12, 2018 bid protest regarding
the above-referenced contract. Evoqua has standing to appeal the Authority’s denial of its protest
(and had standing to protest in the first instance) as it is an “actual or prospective bidder, offeror or
contractor ... aggrieved by the solicitation or award of a contract, or by the protest” under Sections
6.101(1), 6.101.01.2, and 6.101(5)(a) of the Procurement Manual.

In support of its appeal, Evoqua appends to this letter the complete record of its
protest, including (i) its October 12, 2018 protest letter; (ii) its October 23, 2018 follow-up letter;
(iii) the Authority’s November 14, 2018 letter denying the protest; (iv) Evoqua’s November 16,2018
letter requesting a statement of the Authority’s reasons for denying the protest as was required by
Section 6.101(3)(a) of the Mississippi Procurement Manual; and (v) the Authority’s November 13,
2018 memorandum stating its reasons for denying Evoqua’s protest.

MS Dept Finance (11 21 18) wpd



Mississippi Department of Finance & Administration
November 21,2018
Page -2-

Evoqua protests the Authority’s October 8, 2018 vote to accept Envirodyne Systems,
Inc. (“Envirodyne”) as the lowest and best bidder for the above-referenced contract. Although
Envirodyne’s bid was lowest by $1, Envirodyne was not truly the lowest and best responsible and
responsive bidder. Asexplained more fully below, Envirodyne’s pre-qualification submittal and bid
both deviated materially from the bid documents, giving Envirodyne an unfair advantage — and
giving the Authority a lower-quality, non-compliant system with Chinese-manufactured components
for a deceptively low price. An award to Envirodyne under the circumstances is arbitrary and
capricious and an inevitable waste of taxpayer funds. Evoqua should have been declared lowest and
best, and the Authority should be ordered to void its award to Envirodyne and award the contract to
Evoqua.

The Authority engineered the project using Evoqua’s Vertical Loop Reactors (“VLR”)
as the basis of design for the wastewater treatment facility’s biological nutrient removal equipment.
The Authority’s Instructions to Bidders (attached hereto as Exhibit A) permit bidders to propose
substitute equipment, but require them to submit “sufficient details for the Authority to evaluate the
equipment to determine its conformance with the Specifications and the impact on the project
design.” Exhibit A at §]10-11. On September 24,2018, Envirodyne submitted a Pre-Qualification
Submittal (attached hereto as Exhibit B) which deviated from the Instructions to Bidders. Those
deviations evidence that Envirodyne is not a responsible bidder and should not have been pre-
qualified as a substitute equipment manufacturer:

e Paragraphs 11(b) and 11(g) of the Instructions to Bidders require bidders
to provide “[s]pecific manufacturer’s literature with product description,
performance and test data, and reference standards” and “[s]uch other data
as may be required to establish that the proposed substitute product is
equal to the product specified.” Envirodyne’s Pre-Qualification Submittal
did not include test data (or any other data) to establish that its disc
acration equipment can deliver oxygen at 1.9 1bs-O,/HP-hr per disc at 52
RPM as required by Section 465363(2.1)(D)(7) of the Specifications
(attached hereto as Exhibit C).

. Paragraphs 11(c) requires bidders to identify “similar projects on which
the product was used.” Envirodyne’s Pre-Qualification Submittal did not
identify a single Vertical Loop Reactor project, and to Evoqua’s
knowledge, Envirodyne has never participated in one.

° Paragraph 11(d) requires bidders to provide an “[i]temized comparison of
the proposed product to the product included in the specifications(,]
list[ing] significant variations.” Envirodyne did not list a variation to
Section 465363(1.6)(A) of the Specifications requiring that an equipment
manufacturer be a “[cJompany specializing in manufacturing products
specified in this Section [governing Vertical Loop Reactors] with

MS Dept Finance (11 21.18) wpd



Mississippi Department of Finance & Administration
November 21, 2018
Page -3-

minimum three years’ documented experience.” Again, to Evoqua’s
knowledge, Envirodyne has never participated in a single Vertical Loop
Reactor project.

Envirodyne’s deviations demonstrate that Envirodyne is not a responsible bidder.

A responsible bidder is one who “has the capability in all respects to perform fully the contract
requirements and the integrity and reliability which will assure good faith performance.”
Procurement Manual § 3.101.01(5). A bidder’s “responsibility” thus involves its “skill and business
judgment, experience and capability of performing the contract, conduct under previous contracts,
and the quality of previous work.” Nelson v. City of Horn Lake, 968 So0.2d 938, 943 (Miss. 2007),
Parker Bros. v. Crawford, 68 So0.2d 281, 284-85 (Miss. 1953) (“All matters bearing upon the
likelihood that the contract will be promptly and efficiently performed bear upon the question of
responsibility of bidders and may and should be considered.”). Without the data to demonstrate that
its equipment is equal to the product specified, and without a single prior installation, Envirodyne
can hardly be considered “responsible,” i.., having the capability and experience to perform. But
despite these deviations, the Authority pre-qualified Envirodyne as a substitute manufacturer.

The Authority then conducted areverse auction on October 4, 2018, in which Evoqua
(through its authorized representative, ETEC) and Envirodyne participated. The Authority
advertised the auction on a “lowest and best basis,” which requires any resultant contract “to be
awarded to the lowest and best responsible/responsive bidder whose bid meets the requirements and
criteria set forth in the Invitation for Bids.” Exhibit A at §22; Procurement Manual § 3. 106.13.1.

During the reverse auction, Envirodyne submitted a bid that was lowest by $1. On
October 8, 2018, the Authority’s Board of Directors voted to accept Envirodyne as the lowest and
best bidder. On October 9, 2018, after it was selected lowest and best, Envirodyne submitted a
“Scope of Supply” (attached hereto as Exhibit D) which deviated from the bid specifications. Those
deviations render Envirodyne’s bid non-responsive and evidence that Envirodyne is not best and, in
actuality, not lowest:

e Section 465363(2.1)(D)(7) of the Specifications requires supply of disc aeration
cquipment that is manufactured in the United States. Envirodyne’s discs are
manufactured in China by Changzhou Rongda Electronics Equipment Co. Ltd.
(“Rongda”).

e Section465363(2.2)(A)(6) of the Specifications requires the control panel to include
programmable logic control (“PLC”). Envirodyne’s October 9, 2018 Scope of
Supply disclosed that its control panel will allow only hand-operated on/off and local
speed control, and that Envirodyne is relying ona SCADA BNR Panel — supplied by
others — to control the VLR system.

MS Dept Finance (11.21 18).wpd
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That is not responsive to the bid specification requiring a VLR control panel with
PLC. Envirodyne’s proposed panel will cost the Authority additional money (not
included in Envirodyne’s bid amount) because its panel requires the SCADA
provider to supply control logic, which the SCADA provider has not been asked (or
paid) to do. Evoqua’s bid included control logic in the VLR control panel as
specified.

e The specifications require the VLR to achieve a TP effluent limit of 2 mg/L.
Envirodyne’s Scope of Supply openly admits that its VL.Rs do not meet this design
criterion without chemical addition, stating in Note (7) that “Chemical trim (by
others) is required to achieve the specified TP limits.”

Envirodyne’s system thus fails to meet the design criteria in Specification §
465363(2.1)(B)(2)(e), and its price expressly excludes the cost of purchasing
chemical trim from others, and the cost of chemical addition that will be necessary
to meet TP limits with the Envirodyne system. Envirodyne’s (non-responsive) bid
must therefore be increased by the cost to purchase chemical trim and chemical
addition from others, the latter of which likely will result in millions of added dollars
in life cycle costs as compared to Evoqua’s VLR, which does not require chemical
addition to achieve TP limits. These added costs will immediately offset the “value”
of the $1 difference in the bids.

e Section 465363(2.1)(I)(1)(a) of the Specifications requires the VLR to have weather
hoods with fully hinged covers and expressly states that “single piece bolted covers
will not be accepted.” Envirodyne’s weather hoods do not comply with this
requirement. They have single piece bolted covers with only a limited inspection
access panel. This failure to comply with the specifications will increase the
Authority’s inspection and maintenance costs because the Authority will need a crane
to remove the single piece bolted covers. On the other hand, a single worker can lift
Evoqua’s fully hinged covers, which fully comply with Section 465363(2.1)(I)(1)(a)
of the Specifications.

Envirodyne’s failure to supply the specified equipment, matetials, documents, and
information renders its bid non-responsive. See, e.g., Moran Hauling Inc. v. Dep’t of Fin. & Admin.,
105 So. 3d 1126 (Miss. App. 2012) (“[A] bidder must ensure the bid is timely and accurately
completed according to the instructions to bidders, and the governmental body’s manual, if any, to
be deemed ‘responsive.”); Murphy & Sons, Inc. v. DeSoto Cty. Bd. of Supervisors, 122 So. 3d 87,
88 (Miss. App. 2013) (“A responsive bid, on the other hand, is a bid that appropriately responds to
the specifications of the invitation.”); Procurement Manual § 3.101.01(6) (defining responsive bidder
as one “who has submitted a bid which conforms in all material respects to the Invitation for Bids”).
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Evoqua’s VLR system was the basis of design in the bid specification. See
Specification § 465363(2.1)(A). While the Authority pre-qualified Envirodyne as a substitute
manufacturer, there clearly are critical differcnces between the Evoqua and Envirodyne VLR systems
_ differences that involve deviations from the facility’s basis of design that necessarily will cost the
Authority money for modifications to incorporate the substitute system into the facility’s basis of
design. Envirodyne’s bid did not include those costs, which obviously will exceed the $1 difference
between the bids. By every measure other than the difference between $3,000,000 and $2,999,999,
Envirodyne is neither the lowest nor the best bidder.

Envirodyne’s deviations from the bid documents are material and non-waivable as
a matter of Mississippi law. A purchasing entity has no discretion to waive bid irregularities that
“prejudice the rights of any other bidder,” “alter the price, quality or quantity” of the bid, “destroy
the competitive character of the bid,” affect the amount of the bid, or “give one bidder an advantage
or benefit over the other bidders.” Hill Bros. Constr. & Eng'g Co. v. Miss. Transp. Comm'n, 909
So. 2d 58, 68 (Miss. 2005); W.G. Yates & Sons Constr. Co. v. City of Waveland, 168 So. 3d 963,
971-72 (Miss. App. 2012). As clearly outlined above, Envirodyne’s deviations: (1) resultin a lower
quality system that lacks specified PLC operability and TP removal capability; (2) significantly affect
the up-front price and life-cycle cost of the system, and (3) gave Envirodyne an unfair advantage to
masquerade as the low bidder by $1 while offering to supply an incomplete and non-compliant
system. Awarding to Envirodyne on such an uneven playing field significantly prejudiced the rights
of Evoqua and destroyed the competitive character of the bid.

Evoqua’s bid was the lowest and best. On the information before it, the Authority’s
decision not to award to Evoqua was arbitrary and capricious. The Authority’s memorandum stating
its reasons to deny Evoqua’s protest of this decision (appended hereto) does not demonstrate
otherwise. Corrective action is now necessary to uphold the purpose of the bidding laws to “promote
actual, honest, and effective competition to the end that each proposal or bid received and considered
... may be in competition with all other bids upon the same basis, so that all such public contracts
may be secured at the lowest cost to taxpayers.” Hemphill Constr. Co v. City of Laurel, 760 So.2d
720, 724 (Miss. 2000).

Evoqua respectfully requests that the Board order the Authority to void to its award
to Envirodyne and accept Evoqua’s bid as truly lowest and best. Procurement Manual §§ 6.201.01,
6.202; Canton Farm Equip., Inc. v. Richardson, 501 So. 2d 1098, 1105 (Miss. 1987) (noting that a
protester who should have been named lowest and best “may be entitled to have the transaction
between the [purchasing entity] and [awardee] voided and/or its own bid accepted”).

/s/ Bradlev F. Hathaway
Bradley F. Hathaway, MSB No. 10203

MS Dept Finance (11 21,18) wpd
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November 21, 2018

VIA HAND DELIVERY

Public Procurement Review Board

Mississippi Department of Finance and Administration
The Woolfolk Building, Suite 1301

501 North West Street

Jackson, Mississippi 39201

Re:  APPEAL by Ovivo USA, LLC from Denial of Protest Against Award of Contract for
Biological Nutrient Removal Equipment for Wastewater Treatment Facility,
denied by West Rankin Utility Authority - HEARING REQUESTED

To the Honorable Members of the Public Procurement Review Board:

Please accept this letter and the enclosed materials as an appeal by Ovivo USA, LLC, by and
through counsel, against the denial of Ovivo's bid protest lodged with the West Rankin Utility
Authority ("WRUA"), an agency of the State of Mississippi as defined at Miss. Code Ann. § 31-7-1.

The present appeal is from a contract award for purchase of equipment pursuant to the
reverse-auction procedure that is now considered the primary avenue for competitive bidding. The
issues in the bid process provide one example of how reverse auctions should not be carried out, and
the Board thus has the opportunity to provide much-needed clarification of the need for agencies to
carry out reverse auctions in a manner consistent with current procurement laws and standards, so as
to fulfill the public policy behind competitive bidding laws.

Timeliness of the Appeal

This appeal is brought under section 6.204(1)(b) of the Mississippi Procurement Manual (2018
ed.) ("Manual”). Appeals under that section must be brought within seven days of receipt of a decision
under section 6.101(3). Manual at § 6.204(2)(b).

This appeal is timely, as the WRUA's denial was received no earlier than November 14, 2018.
Ex. 1 (Turner letter Nov. 14, 2018); see ex. 14 (Nov. 14 email sending Nov. 14 letter). It must be noted
that this denial letter did not comply with section 6.101(3), as it did not include “reasons for the action
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taken,” nor did it “inform the protestant of its right to administrative review.” A memorandum dated
November 13, but not received by Ovivo until November 19, set forth certain reasons. Ex. 2 (Stephens
memo. Nov. “13,” 2018); ex. 3 (Nov. 19 email). However, neither the letter nor the memorandum
informed Ovivo of its appeal rights. Nonetheless, in an abundance of caution, Ovivo submits this

appeal.

Standing to Appeal

The protest and appeal are brought by Ovivo, an “actual . . . contractor” entitled to protest
under Manual § 6.101(1). The qualifications package submitted to, and approved by, WRUA was
presented by Ovivo and communicated to WRUA by Ovivo’'s local, authorized, and exclusive
manufacturer's representative, ETEC Services. ("ETEC"). ETEC acted as Ovivo's agent in lodging
electronic bids in the online reverse auction, in compliance with WRUA's stated intent to purchase
from the manufacturer’s representative. Ex. 4 (Instructions to Bidders) at # 9.

WRUA's implication that Ovivo, as a real party in interest, lacks “standing” to protest and
appeal (ex. 2) is without merit.

Background Facts and Timeline; Basis for Appeal

The subject of this appeal is WRUA's reverse auctions for equipment needed for construction
of its wastewater treatment plant. The particular equipment in question is membrane diffusers as part
of a biological-nutrient removal (“BNR”) system, the specifications for which are found at section
465146 of ex. 14. The original project design used Ovivo’s membrane diffusers as the basis of
design for the project. See ex. 5 (Bid Form) at p. 7 (specifying Aerostrip diffusers) & ex. 6 (Ovivo
qualification package, offering its Aerostrip-brand diffusers).

As shown below, there were two bidders, Ovivo and Envirodyne.
This letter will provide a timeline of events and then explain the basis for Ovivo's appeal.

Sept. 12, 2018 WRUA posts online via its agent Central Bidding certain “West Rankin
Utility Authority Bid Documents for Biological Nutrient Removal
Equipment for Wastewater Treatment Facility.” Ex. 4 (bid package).

Sept. 28, 2018 Ovivo, via its authorized manufacturer’s representative ETEC, submitted
its qualification package (ex. 6), being its technical information and
equipment delivery information. Envirodyne's qualification package
was also submitted around this time. Ex. 7.

Oct. 4, 2018 Ovivo offers price of $3,000,000 during reverse auction. Envirodyne bids
one dollar lower ($2,999,999.00).
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Oct. 10, 2018

Oct. 12, 2018
Oct. 18, 2018

Oct. 29, 2018

Oct. 30, 2018

Nov. 9, 2018

Nov. 12, 2018
Nov. 13, 2018
Nov. 14, 2018

Nov. 19, 2018

Addendum 2 promulgated by WRUA reveals its choice of Envirodyne for
BNR equipment (and allows Envirodyne to change specifications
retroactively). Ex. 8.

Ovivo serves bid protest on WRUA and requests documents. Ex. 9.
WRUA gives nonresponsive answer to Oct. 12 requests. Ex. 10.

Ovivo objects to WRUA that its document requests have not been met.
Ex. 11,

WRUA produces Envirodyne package in partial compliance with Oct. 12
document requests. Ex. 12 (letter).

Ovivo provides additional grounds for protests based on Envirodyne
package and reiterates document requests. Ex 13 (letter).

WRUA said to deny bid protest at board meeting. Ex. 1.
Date of Turner letter (ex. 1) conveying denial, without reasons.
Nov. 13 letter received by Ovivo (ex. 1); see ex. 14 (email sending letter).

Ovivo letter demanding reasons for denial and necessary documents. Ex.
15. Only now, in response to its letter, does Ovivo receive memorandum
of reasons for denial, dated Nov. 13. Ex. 3 (email sending memo).

The bases for Ovivo's protest are set forth in its October 12 protest letter to WRUA and
attachments thereto, and in its November 9 supplement to its protest, both of which are incorporated
in this letter as if set forth herein. The main points can be summarized as follows:

* Envirodyne’s proposal failed to meet or exceed the project specifications.

e  WRUA did not adhere to proper procedures.

¢ WRUA's decisions to qualify Envirodyne and to award it the contract were without
substantial evidence, contrary to law, arbitrary, and capricious.

Therefore, WRUA's award to Envirodyne did not meet its own specification in the bid package
that the contract would be awarded to “the lowest and best bid.” Ex. 4 at T 22. This term of art
required WRUA to award the contract to “the lowest and best responsible/responsive bidder whose bid
meets the requirements and criteria set forth in the Invitation for Bids.” Manual at § 3.106.13.1

{emphasis added).
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Failure to Meet or Exceed Project Specifications

This section will summarize Ovivo's grounds for protest and its rebuttals to WRUA's alleged
grounds for denying the protest.

Grounds for Protest
Three main deficiencies exist in the product offered by Envirodyne.

Q) As seen at part B 3 of ex. 16 (specifications for § 465146), the specifications called for
stainless-steel frames. Ovivo's qualification package included such frames. Envirodyne's package
omitted mention of the material of the frames (or "support plates”), despite their being an integral
part of the diffusers.

When Ovivo cited this deficiency to WRUA, Bruce Stephens’ response was that Envirodyne’s
product did not need frames. This is wrong on two counts. First, the specifications expressly called for
frames, so any equipment lacking frames cannot meet specifications. Second, there is no such thing as
a membrane diffuser that lacks a frame or support plate. See photographs attached to ex. 9 (Oct. 12
protest letter).

Envirodyne’s qualification package clearly shows that its frames are plastic, not stainless steel,
and thus lacking in longevity, quality, and efficiency. They also cost substantially less, allowing
Envirodyne to lower its bid price by failing to meet specifications. Moreover, Envirodyne falsely
claimed “no exceptions” to this requirement, and then proceeded to offer equipment that is an
exception from specifications.

2 Section 465146, 1.6, "Qualifications,” listed several requirements that Envirodyne does
not meet. See ex. 16 (specifications); ex. 9 (Oct. 12 protest letter); ex. 13 (Nov. 9 letter). Envirodyne
merely claimed vague and general experience with “Oxidation Ditch Equipment.” It did not show any
experience with the membrane diffusers specified; did not supply a report by an independent testing
agency; and did not cite the required ten applications for this specific product, all of which are
reasonable and not unduly restrictive requirements.

Whether or not Envirodyne supposedly rectified these deficiencies post-auction (and we have
only Bruce Stephens’s assertions to that effect, without supporting documentation—and even where
documentation exists, WRUA presents such patently faise claims as "Envirodyne does not need a
frame”), that manner of proceeding is not permissible. The failure of Envirodyne to meet these
published and unamended specifications on the front end, in its qualification package, should have
barred it from participating in the reverse auction.

3) The specifications required manifold piping to be Schedule 40 PVC (see ex. 16 at
§ 465146, 2.1, subpart D). In addendum 2 to the specifications, ex. 8—an addendum after the reverse
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auction—Envirodyne represented that the manifold pipes would be excluded from its scope of work.
These pipes are not optional; they must be fabricated by the diffuser manufacturer in order to ensure
that the underwater system as a whole operates properly and without leaks or other malfunctions.

Bruce Stephens’s memorandum merely asserts that “Envirodyne has agreed to provide all
accessories and manifold piping as required in the specifications.” Again, no documentation is
provided. When did Envirodyne so “agree”? Not in its qualification package. Not even in the post-
auction addendum 2. Apparently Envirodyne was allowed to bid first and promise later.

Therefore, Envirodyne failed to meet numerous material specifications, and should not have
been qualified to bid on the membrane diffusers. Further, no changes to the specifications were
published before the reverse auction, denying Ovivo a fair opportunity to compete.

Rebuttal of WRUA's Alleged Reasons for Denying the Protest

In his memorandum dated November 13, 2018, Bruce Stephens listed various attempted
reasons to deny Ovivo's protest. Ex. 2. These reasons are rebutted as follows:

i1, WRUA claims that the diffusers are dimensionally the same and have the same power
requirements. Yet, there are no power calculations provided by Envirodyne in the materials forwarded
to us or publicly available specific to the WRUA project. So there seems no basis for this
determination. This is the precise reason we are asking for the standards used in and persons making
the evaluations, which has not been forwarded to us after three requests.

2. The statement that “the equipment (in this case the diffuser) used by Envirodyne has no
frame” is preposterous. (The reasons why Bruce Stephens would not know this, and thus appears
unqualified to evaluate the protest, are explained below.)

All diffusers have a frame on which the membrane is mounted. The specifications clearly call
for a 316 SS (stainless steel) frame. The specification additionally calls out a diffuser model, which after
a simple web search, further confirms the 316 SS frame requirement. There is nothing proprietary
about a diffuser with a 316 SS frame.

Envirodyne in its qualification submittal, prior to the reverse auction, specifically claimed they
complied with this requirement. Yet, in that same submittal, it provided cut sheets that indicated it was
offering a diffuser, not with a 316 SS frame, but with a plastic frame. This alone should have resulted in
a rejection of its package.

Had WRUA, in consultation with the Engineer of Record (i.e., “the Professional”) on the project,
wished to allow a plastic diffuser, it could and should have issued an addendum to change the
specification. No addendum was issued during the reverse-auction process to change this
requirement to a plastic frame.
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Had the specifications been changed to a plastic frame, Ovivo could have bid a plastic frame
and easily won the reverse auction (the difference between Envirodyne’s and the ETEC bid was only
$1). Ovivo, the Basis of Design manufacturer, offers both stainless-steel and plastic frames. The
Engineer of Record made an engineering-design decision to specify stainless steel, however.

3. It appears WRUA admits that Envirodyne has no experience supplying diffused aeration
equipment, and indeed, WRUA has furnished no evidence to the contrary. WRUA states that
Envirodyne’s supplier has experience dating back to the 1970s. Ovivo believes that this general
experience is not related to the diffusers required for this project. The failure to demonstrate relevant
experience was non-responsive to the bid request.

Also, because this is part of a “System,” we believe that Envirodyne’'s general experience with
fine pore membrane diffused aeration systems is also lacking, but highly relevant.

The underlying and controlling fact remains, however, that the bid materials required
Envirodyne to make these necessary showings up front, not after the fact. Envirodyne was not
qualified to bid on this part of the project, and a competent, informed review of its qualification
package would have made that abundantly clear.

4. WRUA has not provided Ovivo with the test report, although we have requested it.
Ovivo submitted the report in our prequalification package. Envirodyne did not. We believe that if a
report has been provided, it is not based on the specific membrane diffuser technology required
here—strip diffusers with a polyurethane membrane.

There are several diffuser membranes used in the market (generally: EPDM, silicone, and
polyurethane membranes) on different frame types (generally: tubular frames, discs, and
strips/panels). Each of these types reacts differently over time; the purpose of the requirement in 1.6B
is to document that the diffuser to be provided performs with minimal degradation in performance
over time, as specified by the Engineer of Record, which is a long-term benefit to WRUA. If the report
documents testing on a different diffuser type, or over a shorter time period, it is not valid to meet this
requirement.

A different diffuser type is not a minor difference, for it likely has significant differences in
materials, material properties, manufacturing, etc. As an example, if you were building a steel-frame
structure to last for 25 years , you would not ask for test data on plastic frames after 10 years for
validation.

5. The installation list Envirodyne provided is very general. We do not contest that
Envirodyne has provided mechanical surface aerators of various types on previous projects, which is
what this list represents. However, the specifications clearly state that this is a BNR process, involving
mechanical aeration and second-stage diffused aeration, with associated controls.
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Experience with this type of process should be clearly documented, and should specifically
relate to the membrane diffusers specified to comply with this paragraph. WRUA has provided no
documentation to Ovivo to demonstrate that Envirodyne has ever provided even one installation
meeting this requirement. Again, by analogy, you would not consider a person who makes wheels
qualified to produce a car.

6. Envirodyne did not bid the required scope of supply. Even after the reverse auction, it
did not include items in its scope as published in Addendum 2, such as the manifolds and accessories.
Any subsequent negotiations between WRUA and Envirodyne were an invalid attempt to circumvent
the public bidding laws. Envirodyne's package should have been considered non-responsive, and
Ovivo was thus the lowest responsible bidder of the reverse auction,

7. Ovivo and ETEC complied with the instructions to bidders which stated “9. It is the
intention of the Authority to purchase the equipment from the manufacturer's representative, to take
delivery of the equipment, and then to store the equipment at facilities owned by the Authority
adjacent to the construction site . . . .. " To our knowledge, WRUA has not purchased the subject BNR
equipment from the local representative as was their stated intent prior to the reverse auction. It is
Envirodyne, not Ovivo, that did not comply with the Instructions to Bidders for the reverse auction.

Such a wide range of deficiencies in Envirodyne’s bidding and in WRUA's practices leaves no
room for doubt that Envirodyne’s was not the lowest and best bid.

Failure to Follow Proper Procedures

As set forth above, WRUA failed to follow its own bid requirements, which stated that potential
bidders had to demonstrate their qualifications for bidding by 3:00 p.m. on September 28, 2018. Ovivo
fully complied in its qualification package with all material specifications, and WRUA has never alleged
otherwise. By contrast, Envirodyne’s qualification package failed to meet specifications in the areas set
forth above. Yet WRUA allowed Envirodyne to bid.

It is also unclear how WRUA decided which potential bidders were qualified to participate in
the reverse auction. As detailed in Ovivo's protest letter to WRUA, there were numerous deficiencies in
Envirodyne’s proposal compared to the bidding requirements and the project specifications.
Nonetheless, Envirodyne was allowed to proceed. Ovivo asks:

e did the Engineer of Record (Pickering Firm, Inc.) review the qualification packages and offer
its opinions as to which should be qualified? If so, did it give a basis for his
recommendations?

o If it did not perform that review, then who did, and what were his credentials to make such
judgments, given that he was not the Engineer of Record? What basis did he give for his
recommendations to WRUA for it to approve both Ovivo and Envirodyne?
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* If the Engineer of Record gave recommendations, were they followed by WRUA? If not,
why not?

Ovivo requested the qualification standards used by WRUA, including the qualifications of the
person(s) who evaluated the prequalification packages. Ex. 11 (Oct. 29 letter); ex. 13 (Nov. 9 letter); ex.
15 (Nov. 19 letter). That information has not yet been supplied, and WRUA should be required by this
Board to submit that information pursuant to this appeal.

There has been no evidence that the Pickering Firm, Inc, the Engineer of Record, which
designed the entire wastewater-treatment plant, played any role in evaluating the qualification
packages. In fact, Bruce Stephens, not anyone at Pickering, stamped the reverse-auction bid
documents, and Stephens authored the memorandum supplying alleged reasons for denying the
Ovivo protest.

The Code of Professional Conduct for professional engineers, Rule 12.2, provides that “a
professional engineer shall practice only in the disciplines in which he is qualified by education or
experience.” Miss. Admin. Code § 30-12-901:12.2. The continued failure of WRUA to provide us with
the qualifications documentation Ovivo has repeatedly requested may suggest that the Engineer of
Record never evaluated Envirodyne's alternate equipment as compared to the basis of design (Ovivo's
Aerostrip equipment).

Another procedural defect is the extensive post-auction negotiation between WRUA and
Envirodyne, in which Envirodyne was allowed to substantially modify its initial proposal. Exclusion of
Ovivo from these negotiations may have resulted in WRUA's accepting an inferior product at a higher
price. For instance, had Ovivo been advised that it could substitute plastic frames for the specified
stainless-steel frames, it could have brought down its price substantially. The post-auction conduct of
Envirodyne and WRUA is inconsistent with any sort of best practice and conflicts with the public
bidding laws and the strong public policy behind them, as set forth below.

Failure to Comply with Mississippi Law

Mississippi law generally requires competitive bidding for contracts with governmental entities.
The policy behind this requirement has been summed up as follows:

The purpose of provisions requiring that contracts with public authorities be let only
after competitive bidding [is] to secure economy in the construction of public works and
the expenditures of public funds for materials and supplies needed by public bodies; to
protect the public from collusive contracts; to prevent favoritism, fraud, extravagance,
and improvidence in the procurement of these things for the use of the state and its
local self-governing subdivisions; and to promote actual, honest, and effective
competition to the end that each proposal or bid received and considered for the
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construction of a public improvement, the supplying of materials for public use, etc., may
be in competition with all other bids upon the same basis, so that all such public
contracts may be secured at the lowest cost to taxpayers.

Hemphill Const. Co., Inc. v. City of Laurel, 760 So. 2d 720, 724 (Miss. 2000) (emphasis added). WRUA's
actions must be reversed if they were arbitrary or capricious or not based on substantial evidence. /d.
at 723; Rod Cooke Constr. Co. v. Lamar County Sch. Bd., 135 So. 3d 902, 906 (Miss. Ct. App. 2013).

Any irregularity in the bidding process can be tolerated only if it "did not alter the bidding
process, did not provide any bidder with an advantage or benefit over any other bidder, did not
prejudice the rights of any other bidder or the public, did not alter the price, quality or quantity of its
bid, and the waiver of the irregularity did not provide an opportunity for fraud or favoritism or affect
the integrity of the competitive bidding process.” Hill Bros. Const. & Eng‘g Co. v. Miss. Transp. Comm’n,
909 So. 2d 58, 68 (Miss. 2005). As set forth above, the liberties afforded to Envirodyne did all of those
things.

If an unqualified person reviewed and approved the Envirodyne qualification package, or if the
qualified person’s recommendation was disregarded despite failures to comply with the project
specifications, then WRUA cannot be said to have proceeded on the basis of substantial evidence,
which has been defined as such evidence as a reasonable person might have found adequate to
support a conclusion. Falco Lime, Inc. v. Mayor and Aldermen of City of Vicksburg, 836 So. 2d 711, 721
(Miss. 2002). The failure to base a decision on substantial evidence is arbitrary and capricious conduct.
Pub. Employees’ Ret. Sys. v. Marquez, 774 So. 2d 421, 429 (Miss. 2000).

The decision to accept the Envirodyne package and bid as lowest and best, despite its manifest
deviations from specifications, and on an initial price advantage of a single dollar, was arbitrary and
capricious, as those terms are defined by law.

“"An act is arbitrary when it is done without adequately determining principle, not done
according to reason or judgment, but depending upon the will alone—absolute in power, tyrannical,
despotic, non-rational,—implying either a lack of understanding of or a disregard for the fundamental
nature of things . . .. An act is capricious when it is done without reason, in a whimsical manner,
implying either a lack of understanding of or disregard for the surrounding facts and settled
controlling principles.” Lowe v. Lowndes County Bldg. Inspection Dep't, 760 So. 2d 711, 714 (Miss. 2000)
(citation omitted).

WRUA capriciously failed to follow its own specifications (the surrounding facts and controlling
principles) when it qualified Envirodyne to bid and when it accepted that bid, despite only one bidder,
Ovivo, having bid fully compliant to the specifications WRUA acted arbitrarily in its evident prejudice
in favor of Envirodyne and against Ovivo, the company offering equipment that formed the basis of
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design, at a price that was obviously reasonable, given that it differed by one dollar from Envirodyne's
bid, which had numerous material deviations from the specifications.

Furthermore: “No agency or governing authority shall accept a bid based on items not
included in the specifications.” Miss. Code. Ann. § 31-7-13(d)(ii).

As detailed in this appeal, several items in the Envirodyne bid did not conform to the pre-
auction WRUA specifications. Its bid therefore should not have been qualified or accepted.

Moreover, amendments to plans and/or specifications must be made prior to the reverse
auction and must be equally furnished to all prospective bidders. Miss. Code Ann. § 31-7-13(c)(ii). No
amendments were made prior to the reverse auction pertaining to the membrane-diffuser
specifications.

As set out by Bruce Stephens in the memorandum of reasons, numerous changes were
allowed post-auction. Many of his assertions rely on assurances by Envirodyne that have not been
made public, so that their accuracy cannot be verified. Nor do such assurances comply with Mississippi
bidding laws if they were made after the choice of Envirodyne by WRUA.

All of the foregoing makes it abundantly clear that Envirodyne was neither a responsive bidder,
nor a responsible bidder. These terms are defined at section 3.101.01(5) & (6) of the Manual:

(5) Responsible Bidder or Offerer — a person who has the capability in all respects to
perform fully the contract requirements and the integrity and reliability
which will assure good faith performance.

(6) Responsive Bidder - a person who has submitted a bid which conforms in all
material respects to the Invitation for Bids.

(emphasis added). The qualification package submitted by Envirodyne did not “conform in all material
respects” and thus was not offered by a responsive bidder. The specifications about past experience
with the equipment in question and about a test report went to the “integrity and reliability” of
Envirodyne, and they were not met. Likewise, important and material physical specifications were not
met. Thus, Envirodyne was not a responsible bidder, either. See also Manual at § 3.113.02.1 (standards
of responsibility) & § 3.113.04 (duty concerning responsibility: “Before awarding a contract, the Agency
Procurement Officer must be satisfied that the prospective contractor is responsible.”) (emphasis added).

Thus, award to a responsible bidder is not optional for WRUA; it is required. The award to
Envirodyne was made without substantial evidence that Envirodyne met the standards of
responsibility.
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“All matters that relate to a bidder's prompt and efficient performance of the contract are
material to a bidder's ‘responsibility," including the bidder's honesty and integrity, skill and business
Jjudgment, experience and facilities for performing the contract, conduct under previous contracts, and
the quality of previous work.” Nelson v. City of Horn Lake ex. rel. Bd. of Aldermen, 968 So. 2d 938, 943
(Miss. 2007) (citing Parker Bros. v. Crawford, 68 So. 2d 281, 284-85 (Miss. 1953)) (emphasis added).

WRUA lacked substantial evidence from which to conclude that Envirodyne was a responsible
(or even responsive) bidder.

Finally, Ovivo's protest is by no means settled, as this appeal to the Board makes clear. Yet
WRUA has already awarded the contract to Envirodyne, as admitted in its counsel's November 14
letter. This violates the requirement of a stay in procurement. Manual at §§ 6.101(5), 6.101.05.

For all these reasons, and for others that may develop when Ovivo is provided all documents it
has requested or that are otherwise relevant to this appeal, WRUA acted contrary to law, and its award
to Envirodyne should be reversed.

Relief Requested
Based on the foregoing, Ovivo requests the following relief:

* a stay on any contracting by WRUA for the equipment in dispute until this Board renders
its decision on Ovivo's appeal;

e a hearing at which the parties may present evidence and witnesses as the Board deems
reasonable and necessary to assist in its decision;

¢ a decision that Envirodyne was not a qualified bidder and should have been excluded
from participation in the reverse auction;

e a decision that any award by WRUA to Envirodyne was contrary to law, ultra vires, void,
and of no legal effect;

» adecision that Ovivo’s was the best and lowest bid, directing WRUA to issue its purchase
order to ETEC Services on behalf of Ovivo (and Evoqua) for their valid bid amount of
$3,000,000.00; and/or

e such other relief as the Board deems appropriate.

If the Board’s consideration of this appeal would be facilitated by additional copies of this
appeal letter and its supporting documents, or if the Board has any questions or concerns, please do
not hesitate to contact me.
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Ovivo reserves the right to supplement this appeal with additional facts and authorities, and
with additional relevant documents as they may become available to Ovivo. In particular, this includes
(but is not limited to) outstanding public-records requests not yet complied with by WRUA, and any
minutes of WRUA board meetings that may prove relevant to the appeal.

Sincerely yours,

BALCH & BINGHAM LLP

Armin J. Moeller W@/’%‘J

Of Counsel.

Armin J. Moeller, Jr., MS Bar # 3399
David M. Thomas, I, MS Bar # 101253
Andy Lowry, MS Bar # 100782

Balch & Bingham LLP

188 East Capitol Street, Suite 1400
Jackson, Mississippi 39201
Telephone: (601) 961-9900
amoeller@balch.com

Enclosures

cc: Keith W. Turner, Esq. (via U.S. mail) (w/ enclosures)
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Mahing Adidres:

PO Boy 63
Lakson, Misssapin #5204
Feleplione: (G011 900000
Facsimile: (60 1) S05- 1)

Attorneys and Counselors at Law KETH W. TURNCH
DiecT Drac: (601) 965-1958
E-MAILADDRESS!
kturner@walkinseager,cam

November 26, 2018

J.KK. Stringer, Jr.

Chair

Public Procurement Review Board
501 North West Street

Jackson, Mississippi 39201

Re:  WRUA Wastewaler Treatment — BNR Process Equipment - ETEC/Evoqua Water
Technologies Bid

Dear Mr. Stringer:

As counscl for West Rankin Utility Authority (“WRUA”) we are in rcceipt of the
November 21, 2018 letter {rom Bradley F. Hathaway, with the Campbell Delong law offices,
representing Evoqua Water Technologices, LLC, and its attempted protest appeal to Mississippi
Public Procurement Review Board (“Review Board™), for the above referenced bid.

As your office is aware, the jurisdiction of the Review Board arises from Miss. Code Ann. §
27-104-7 which governs powers and responsibilities over purchasing by statc agencics (and
governing authorities for certain acts). The related Mississippi Procurement Manual (*Manual”)
also only provides authority to apply Review Board regulations to governing authorities under
certain conditions, Specifically, the sections of the Manual cited by Evoqua’s counsel regarding
bid protests and appeals is only applicable to state agencics and not controlling for other
governing authorities such as WRUA,

In support of WRUA's position I refer you to page one of the Manual which states “This
Manual and the regulations comained hercin have been written specifically with the intent that
the application be directed (o stale agencies as opposed 1o governing authoritics™ Page one of the
Manual (urther states that “Any reference to a nced for approval by the Office of Purchasing,
Travel and Flect Management of the Request for Authorization to Purchase, P-1, does not apply
to governing authorities” The Manual (Chapter 2.102.105.05) further establishes that the
Review Board’s arcas ol authority arc limited (o state agencics except for 2.102.5(9). That
scction requires exemptions 1o reverse auctions Lo be submitted by both state agencics and
governing authorities. Furthermore, Chapter 2.103 of the Manual states:

The Public Procurement Review Board (PPRB) acting through the Office of

Purchasing, Travel and Fleet Management (OPTI'M) shall have approval
authority over the types of purchases listed in this chapter and in accordance with

Watking & Bager ¢11e « The Emporium Building « 400 Ease Capitol Street o Jackson, Mississippi 39201



the procedures sct forth. The OPTFM has the responsibility to serve (he State
objectively, cconomically and cllficiently; to provide effective service Lo the state
agencics; and to follow [air and ethical practices with all suppliers. Mowever, this
authority docs not extend to governing authorities. Any mention of the
requirements for P-1 approval applics only to agencies, Governing authoritics are
not required to obtain approval of the Olfice of Purchasing, Travel and Fleet
Management except as otherwise provided in Section 3.106.22 Reverse Auctions.

A teview of the entire Chapter 6, Legal and Contractual Remedies, further supports the
position that the regulations on bid protests and appeals under this Chapter are intended to only
apply to state agencies. Nowhere in the Chapter does the term governing authority appear, The
only persons or cntitics required to act under this section arc those working for state agencies.

The position that the Manual has limited application to entitics other than stale agencies is
also supported by the Attorney Genceral which has determined that “[h]istorically, purchases
made by governing authorities have not been subject to review and/or approval by the Public
Procurement Review Board (“PPRB”Y and “Pursuant to Section 27-104-7, the Public
Procurement Review Board approves purchasing regulations that govern purchases made by
state agencies.” (Anthony E. Nowak, ksq., 2017 WL 3105921 (2017)). The courts have also
addressed this issue in Hemphill Construction Inc. v. City of Laurel, where the court found the
Manual governs contracts by state agencies and would not be controlling in any dispute over
amending bids afier opening (Hemphill Construction Inc. v. City of Laurel, 760 So. 2d 720 Miss.
2000).

In consideration of clear authority that the Review Board does not have jurisdiction to
hear Evoqua’s appeal, WRUA is requesting the Review Board to immediately confirm that any
appeal or protest regarding WRUA may not proceed under the Review Boards’ jurisdiction and
notify Evoqua and its counsel accordingly.

Sincerely,

/ ‘l/_“—-
Keith W, Turner

KW1T:sd

ce: Mayor Gary Rhoads
Bruce Stephens
Rita Wray
Laura Jackson
Leila Malatesta
Billy Mor¢head
Jeffery Belk
Edward Wiggins
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November 30, 2018
Via Hand Delivery

Senator John A. Polk, Chair

Committee on Accountability, Efficiency, and Transparency
Mississippi State Senate

400 High Street, Room 404-C

Jackson, MS 39201

Dear Senator Polk:

Pursuant to Miss. Code Ann. § 31-7-407(4), the Department of Finance and Administration
(DFA) submits this report of its findings regarding agency compliance with the public notice
requirements of posting pending procurements through Requests for Proposals and Requests for
Qualifications on the Mississippi Procurement Portal and on the soliciting agency’s website. The
DFA has found no instances of noncompliance in 2018.

Should you have any questions, please feel free to contact me at 601-359-6603.

Sincerely,

Aubrey Leigh Goodwin
Deputy Executive Director



November 30, 2018
Via Hand Delivery

Representative Jerry R. Turner, Chair

Committee on Accountability, Efficiency, and Transparency
Mississippi House of Representatives

400 High Street, Room 102-B

Jackson, MS 39201

Dear Representative Turner:

Pursuant to Miss. Code Ann. § 31-7-407(4), the Department of Finance and Administration
(DFA) submits this report of its findings regarding agency compliance with the public notice
requirements of posting pending procurements through Requests for Proposals and Requests for
Qualifications on the Mississippi Procurement Portal and on the soliciting agency’s website. The
DFA has found no instances of noncompliance in 2018.

Should you have any questions, please feel free to contact me at 601-359-6603.

Sincerely,

Aubrey Leigh Goodwin
Deputy Executive Director



November 30, 2018
Via Hand Delivery

Senator Eugene S. Clarke, Chair
Committee on Appropriations
Mississippi State Senate

400 High Street, Room 214-D
Jackson, MS 39201

Dear Senator Clarke:

Pursuant to Miss. Code Ann. § 31-7-407(4), the Department of Finance and Administration
(DFA) submits this report of its findings regarding agency compliance with the public notice
requirements of posting pending procurements through Requests for Proposals and Requests for
Qualifications on the Mississippi Procurement Portal and on the soliciting agency’s website. The
DFA has found no instances of noncompliance in 2018.

Should you have any questions, please feel free to contact me at 601-359-6603.

Sincerely,

Aubrey Leigh Goodwin
Deputy Executive Director



November 30, 2018
Via Hand Delivery

Representative John Read, Chair
Committee on Appropriations
Mississippi House of Representatives
400 High Street, Room 201-M-2
Jackson, MS 39201

Dear Representative Read:

Pursuant to Miss. Code Ann. § 31-7-407(4), the Department of Finance and Administration
(DFA) submits this report of its findings regarding agency compliance with the public notice
requirements of posting pending procurements through Requests for Proposals and Requests for
Qualifications on the Mississippi Procurement Portal and on the soliciting agency’s website. The
DFA has found no instances of noncompliance in 2018.

Should you have any questions, please feel free to contact me at 601-359-6603.

Sincerely,

Aubrey Leigh Goodwin
Deputy Executive Director



